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Welcome 

Welcome to August’s e-bulletin. This month we 

continue to report on different cases that have 

clarified some aspects of employment law in key 

areas. 

We shall be reporting on cases dealing with the 

following: 

 Reasonable adjustments and 

redeployment for a disabled employee 

 £10,000 injury to feelings award not 

supported by facts 

 TUPE transfer and change in location 

 Reasonable care and PAYE 

Our “What’s on the horizon?” feature for this 

month examines the future consultation 

launched by HMRC on travel and subsistence 

payments and a report and review concerning 

the Office of Tax Simplification or simply OTS! 

Feedback 

We want these e-bulletins to be useful to you 

and your business. 

If you have any suggestions as to how we could 

help your business, whether that is a topic 

suggestion or changing the format of our e-

bulletins, then please do contact us and let us 

know. Any feedback/comments should be e-

mailed to iancarey@careyslaw.co.uk. 

Reasonable adjustments 

and redeployment 

The EAT has upheld an employment tribunal’s 

decision that an employer failed to make 

reasonable adjustments for a disabled employee 

in a redundancy exercise. 

It is important to bear in mind the duties imposed 

by the Equality Act 2010 where you have 

disabled employees being made redundant. 

In this case, the employee’s disability was sleep 

paralysis agitans (a condition where the 

employee woke up in the middle of the night 

paralysed and then he was unable to go back to 

sleep), which led him to suffer depression. 

During the redundancy exercise, an opportunity 

for redeployment arose but due to his disability, 

the employee wasn’t able to attend an interview 

for this role.  

The tribunal held that the employer had failed to 

consider ways in which it could make reasonable 

adjustments to the interview process and had 

failed to consider alternative ways of assessing 

the employee’s suitability for roles into which he 

might be redeployed as an alternative to 

redundancy. 

The EAT upheld the decision but noted that the 

requirement to adjust attending an interview for 

a role does not lead automatically to the 

conclusion that the employee would have been 

appointed. This issue would have to be the 

subject of evidence and submissions at the 

remedy hearing. 

The adjustments that the employee argued 

should have been considered and weren’t were: 

 Holding an interview at the employee’s 

home 

 Could have provided written information 

in advance regarding his suitability for 

the role as part of a less formal process 

 His managers could have been consulted 

regarding his suitability in view of his 

length of service of several years. 

 (London Borough of Southwark v. Charles 

UKEAT/0008/14) 

Comment 

This decision is noteworthy because it 

demonstrates that a requirement to attend an 

interview (a fairly standard run of the mill 

requirement) has the potential to cause a 

disadvantage to a disabled employee. 

Furthermore, the case outlines some reasonable 

adjustments that an employer should consider in 

order to remove that disadvantage. 
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In doing so, the EAT makes it clear that 

appointment to the post is not automatically 

required. 

It will be a matter for the employer to consider 

how it can properly assess the suitability of the 

disabled employee alongside other candidates in 

the particular circumstances.  

As always, it is important to bear in mind that the 

duty for reasonable adjustments to be made can 

be particularly fact-sensitive and so it is always 

important for employers to consider the relevant 

circumstances where an employee is disabled 

and to look at ways in which any disadvantage 

can be removed without having to go beyond 

what is considered “reasonable”. 

The challenge is identifying where the line is 

drawn between what is reasonable and what 

isn’t. The reality is that the line isn’t necessarily 

very easy to pinpoint and so risk averse 

employers may end up having to err very heavily 

on the side of caution.  

£10,000 injury to feelings 

award was not supported 

by the facts 

One of the reasons why employers need to be 

wary of taking steps against an employee with a 

protected characteristic under the Equality Act 

2010 (e.g. disability, race, sexual orientation etc.) 

is the risk of a discrimination claim being 

brought. 

Discrimination claims usually harbour additional 

risks for employers because an employee is able 

to pursue compensation under many different 

heads of claim including an “injury to feelings” 

award. 

Case law has established broad bands (lower, 

middle and top) on which tribunals should 

quantify injury to feelings awards depending on 

the severity of the effect of the employers’ 

discriminatory conduct on the individual 

employee. (From the case of Vento). 

In this case, the employment tribunal made an 

award in the middle Vento band of £10,000. 

The EAT held that this award was not supported 

by the tribunal’s findings of fact. The tribunal had 

erred by focusing too heavily on its own view of 

the respondent’s conduct, rather than looking at 

the effect it had actually had on the claimant, 

which had never gone beyond making her feel 

“very uncomfortable”.  

The tribunal had classified the award into the 

wrong band and the EAT found that this could 

only be classified in the lower Vento band and so 

substituted an award of £6,600. 

The EAT also quashed the tribunal’s 25% uplift in 

the compensation awarded on the basis that the 

ACAS Code of Practice did not apply because the 

employee hadn’t submitted a grievance in 

writing and therefore the uplift was quashed. 

(The Cadogan Hotel Partners Ltd v. Ozog 

UKEAT/0001/14) 

Comment 

It can be notoriously difficult for legal advisers to 

advise their clients on any potential injury to 

feelings award because the employment tribunal 

has a significant discretion and much will depend 

on the tribunal’s view of the case and their 

findings of fact. 

Nevertheless, where the assessment is in the 

wrong ballpark (or more accurately the wrong 

band), then the EAT may interfere if the decision 

is appealed. Employers facing such a situation 

may be wise to concede what the band/award 

should be or otherwise they face the prospect 

(and costs) of a fresh hearing before the tribunal 

which is likely to outweigh the potential saving in 

securing a lower award. 

TUPE - What a difference 

2.5 miles makes 

The EAT has upheld an employment tribunal’s 

decision that a relocation of three and a half 
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miles following a TUPE transfer was not a 

substantial change to bus drivers’ working 

conditions to their material detriment.  

Consequently, the employees were not entitled 

to claim that they had been constructively 

dismissed or dismissed for the purposes of 

regulation 4(9) of TUPE 2006. 

Whilst the case was factually similar to Abellio 

London Ltd (Formerly Travel London Ltd) v. 

Musse and others UKEAT/0283/11 and 0631/11, 

in which a relocation of six miles following a TUPE 

transfer had been found to be a substantial 

change to the material detriment of the bus 

drivers concerned, the EAT found the tribunal 

was entitled to make a different finding on the 

particular facts of this case. (Cetinsoy and others 

v. London United Busways Ltd UKEAT/0042/14) 

Reasonable care and PAYE 

The First-tier Tribunal has decided that an 

employee was not liable for his employer’s PAYE 

under-deduction because, in simply abandoning 

payroll matters to its payroll agent, his employer 

did not take reasonable care to comply with the 

Income Tax (Pay As You Earn) Regulations 2003 

(SI 2003/2682)(PAYE Regulations). 

If an employer so requests, HMRC may direct 

that under-deducted PAYE amounts be 

recovered from the employee. HMRC can make 

this direction if it is satisfied that the employer 

took reasonable care and the failure to deduct 

was an error made in good faith. 

In this case, HMRC made this direction that the 

under-deducted PAYE amounts should be 

recovered from the employee. The employee 

appealed to the First-tier Tribunal. 

In allowing the appeal, the tribunal found that 

the employer could not abandon payroll matters 

to its agent without enquiry or liaison. There was 

no evidence of HMRC asking about such enquiry 

or liaison and HMRC had appeared to have taken 

the view that if the agent had taken reasonable 

care, so had the employer. This wasn’t correct 

and the appeal was allowed. 

What’s on the horizon? 

HMRC launches consultation on travel and 

subsistence payments 

On 31 July 2014, HM Treasury launched a 

consultation on the tax treatment of travel and 

subsistence payments. The government intends 

to start from scratch and introduce new 

legislation that takes account of modern-day 

working practices.  

However, any new relief system will not apply to 

private travel or ordinary commuting.  

The consultation forms part of a larger review of 

the tax treatment of employee benefits in kind 

and expenses and a call for evidence on 

remuneration practices, following 

recommendations by the Office of Tax 

Simplification.  

HM Treasury states that, given the scope of the 

review and the complexity of devising new rules, 

the government has no plan to legislate for these 

new rules in the remainder of the current 

Parliament.  

Office of Tax Simplification (OTS) 

The OTS has published its final report on the 

taxation of employee benefits and termination 

payments. 

The 88-page report concentrates on the taxation 

of termination payments and accommodation 

but also briefly considers a number of other 

areas of complexity. The main recommendations 

include: 

 Termination payments. The current 

£30,000 exemption should be replaced 

with an income tax relief that is available 

in the case of statutory redundancy. 

Since this would result in certain 

termination payments that currently 

benefit from the exemption no longer 

benefitting, consideration should be 

given to whether these types of 
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payments should be exempt from tax 

and, if so, whether they should be 

subject to the limit of the exemption. 

 

 Accommodation benefits. Existing 

exemptions should be revised to 

exclude basic accommodation from 

being a taxable benefit and to more 

clearly distinguish when 

accommodation is a “perk”. The method 

of calculating taxable benefit should be 

changed so that it is based on the 

market value of the property and a 

general rule that certain ancillary 

services (other than council tax, water 

and sewage) should be exempt if the 

accommodation is exempt. 

On 25 July 2014, the OTS announced that it will 

undertake a review of the current rules 

determining the divide between employment 

and self-employment. This has been a source of 

uncertainty and complexity for businesses, 

especially with the increased diversity of working 

practices that have evolved in recent years. 

The OTS will consider: 

 The extent to which the existing rules 

create uncertainty and, if they do, 

whether they impact specific areas of 

the workforce. This will include 

reviewing the types of engagement 

prevalent in various sectors of the 

labour market to identify any common 

themes. 

 

 Trends in employment law, HMRC 

guidance and existing special 

regulations seeking to deal with this 

issue. 

 

 How other countries deal with 

employment status for tax purposes. 

The review will not include IR35 (which has been 

the subject of previous OTS work). 

The OTS aims to produce a report in time for the 

2015 Budget. It is unlikely that significant reforms 

will be undertaken until after the election. 

 

 

 

 

 

 

 

If you have any questions, 

comments or feedback 

regarding our e-bulletins, 

then please do not hesitate 

to contact us. 

 

Careys Law 

200 Brook Drive 

Green Park 

Reading 

RG2 6UB 

Telephone: 0118 430 4300 

iancarey@careyslaw.co.uk 

Please see our website: 

www.careyslaw.co.uk 

 

Please note, these e-bulletins are 
for general information purposes 
only and they should not be relied 
upon in any way or at all without 
first obtaining specific legal advice 
on your individual circumstances. 
Should you fail to do so, then you 
agree that we cannot be held 
responsible for any losses arising 
as a consequence. 

© Careys Law 2014. Careys Law is 
the trading name of Careys Law 
Limited, a company registered in 
England and Wales. 
Registration number: 08685079, 
Registered office: 200 Brook Drive, 
Green Park, Reading RG2 6UB. 
Authorised and regulated by the 
Solicitors Regulation Authority 
with SRA ID number: 608085 
and governed by the SRA Code of 
Conduct (see 
www.sra.org.uk/handbook). 

 

CONTACT US 

mailto:iancarey@careyslaw.co.uk
http://www.careyslaw.co.uk/
http://www.sra.org.uk/handbook

