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Welcome 

Welcome to July’s e-bulletin. This month we 

report on different cases that have clarified some 

aspects of employment law in key areas. 

This month’s e-bulletin demonstrates how 

diverse the subject of employment law is and it is 

one of the main challenges for employers in 

trying to keep up to date on such a diverse 

subject. 

We hope our e-bulletins at least will help you do 

that! 

We shall be reporting on cases dealing with the 

following: 

 Obesity and discrimination 

 Contractual disciplinary procedure and 

increased sanction on appeal 

 Poorly drafted restrictive covenants 

 Compulsory retirement at 65: was it 

discriminatory? 

Our “What’s on the horizon?” feature for this 

month is an update on developments relating to 

shared parental leave, probably one of the most 

important changes coming into force at the end 

of this year with the scheme being available for 

babies due on or after 5 April 2015. 

Feedback 

We want these e-bulletins to be useful to you 

and your business. 

If you have any suggestions as to how we could 

help your business, whether that is a topic 

suggestion or changing the format of our e-

bulletins, then please do contact us and let us 

know. Any feedback/comments should be e-

mailed to iancarey@careyslaw.co.uk. 

 

Obesity and discrimination 

The Advocate General has recently given an 

opinion regarding the extent to which EU law 

protects obese workers from discrimination. 

It was held that there is no general principle of 

EU law prohibiting discrimination on grounds of 

obesity. 

However, severe or morbid obesity might fall 

within the definition of “disability” under the 

Equal Treatment Framework Directive 

(2000/78/EC) depending on the extent to which 

it hinders a worker from participating in their 

professional life on an equal basis with other 

workers. 

Whilst the Advocate General’s opinion isn’t 

binding on the European Court, it is interesting to 

note that the Advocate General has reached a 

similar conclusion to the EAT in Walker v. Sita 

Information Networking Computing Ltd 

UKEAT/0097/12. 

In that case, the EAT held that whilst obesity is 

not an impairment of itself, if a claimant is obese, 

it is possible that a tribunal will more readily 

conclude that they suffer from qualifying 

impairments and therefore may be disabled. 

In short, obesity does not necessarily render a 

claimant disabled but it might make it more likely 

that they are.  

(FOA, acting on behalf of Karsten Kaltoft v. 

Kaltoft Landsforening-354/13, 17 July 2014) 

Comment 

These decisions assist employers to some extent 

in confirming that obesity in itself does not 

amount to a disability under the Equality Act 

2010.  

However, there is an acknowledgement by both 

the EAT and now the Advocate General, that the 

effects of obesity may result in a claimant being 

disabled. If so, then employers will have to have 

regard to their obligations under discrimination 

law i.e. the duty to make reasonable adjustments 

when dealing with a worker who is obese and 

whose health is significantly affected with a 

substantial impact on their ability to carry out 

normal day-to-day activities. 
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If you have a worker who is obese and who has 

various health issues, then as an employer you 

do need to be careful e.g. if you are considering 

implementing an attendance at work policy due 

to their poor attendance record.  

Equally, the importance of having an equal 

opportunities policy in place and making your 

staff aware of their obligations to comply with it 

should not be overlooked. 

Some employees may consider it harmless 

banter to make jokes about a work colleague’s 

weight problem but it is possible this could 

amount to unlawful harassment if that person’s 

health is severely affected so they are considered 

disabled.  

By having an equal opportunities policy in place 

which is regularly promoted, then an employer 

may be able to successfully raise a defence to any 

unlawful harassment claim brought on the basis 

that they had taken all reasonable preventative 

steps. 

The reasonable preventative steps defence is 

available to potentially stop employers being 

liable in all types of discrimination cases and 

therefore it is an important tool for employers to 

use. 

  

No increase in disciplinary 

sanction on appeal where 

an employer’s disciplinary 

procedure did not make 

explicit provision 

A recent Court of Appeal decision has highlighted 

the importance of making sure the provisions of 

a disciplinary procedure are clear and where an 

employer wishes to have the ability to increase a 

disciplinary sanction on appeal, then the 

procedure must explicitly provide for that. 

In this case, Airedale NHS Foundation Trust (“the 

Trust”) had incorporated its disciplinary 

procedure into the employee’s contract of 

employment, which is common in the public 

sector. 

The employee faced a disciplinary hearing for 

misconduct and she was given a final written 

warning. 

The employee appealed against that sanction. 

The appeal panel upheld the allegations and 

indicated that the employee’s conduct was a 

serious breach of trust and confidence and that 

her employment was untenable. 

The employee applied to the High Court to obtain 

an injunction to restrain the Trust from 

potentially increasing her sanction to dismissal. 

The High Court held that the disciplinary 

procedure did not allow the appeal panel to 

impose a more severe sanction than the sanction 

given by the original panel. The main reason was 

because the procedure did not expressly contain 

such a power. The Trust appealed. 

The Court of Appeal upheld the High Court’s 

decision that the disciplinary procedure did not 

explicitly provide for the right to increase a 

sanction on appeal. 

Consequently, any attempt to do so by the Trust 

would amount to a breach of contract and the 

appeal was dismissed. 

(McMillan v. Airedale NHS Foundation Trust 

[2014] EWCA Civ 1031, 21 July 2014) 

Comment 

This case is a reminder to employers that you are 

bound by your own disciplinary procedure, 

especially if it has been given contractual force as 

it was by the Trust in this case. 

The Court commented that in principle, there is 

nothing wrong with employers providing for an 

express power to increase disciplinary sanctions 

on appeal, presumably on the basis of freedom 

of contract.  
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Nevertheless, we would suggest employers need 

to exercise caution when considering increasing 

a disciplinary sanction on appeal as it may be an 

issue relevant to whether the dismissal was 

unfair or not which clearly goes beyond a mere 

consideration of the contractual terms agreed. 

Firstly, we are unaware of any specific case law 

relating to non-contractual procedures; 

Secondly, the ACAS Code of Practice is helpfully 

silent on the issue; 

However, the non-statutory Acas Guide, 

Discipline and grievances at work states “An 

appeal must never be used as an opportunity to 

punish the employee for appealing the original 

decision, and it should not result in any increase 

in penalty as this may deter individuals from 

appealing.” 

Whilst tribunals can ignore the ACAS guide as 

unlike the ACAS Code it has no statutory force, 

the principles of natural justice may be relevant. 

In general, employees should be made aware 

when facing serious disciplinary matters that 

they are “fighting for their job” if dismissal is a 

possible outcome of the disciplinary procedure. 

It would seem unjust not to warn an employee of 

this possible consequence where the original 

disciplinary panel consider that only a warning is 

warranted and so it is an important step for 

employers to warn an employee that by 

appealing, they risk an increased sanction to 

dismissal prior to the employee exercising their 

right of appeal. 

Notwithstanding taking this step, it still remains 

potentially risky to increase a disciplinary 

sanction on appeal as a dismissed employee at 

the appeal stage may be deprived of appealing 

against their dismissal, where the original 

disciplinary sanction was a mere warning.  

Poorly drafted restrictive 

covenants could not be 

rewritten 

Restrictive covenants are a useful way for 

employers to protect themselves against unfair 

competition from a former employee, where 

that employee has had access to an employer’s 

trade secrets/ confidential information or trade 

connections. 

They are basically provisions included in the 

employee’s contract of employment that set out 

what they can’t do for a period of time after their 

employment has ended. 

However, restrictive covenants will only be 

enforced if they go no further than protecting the 

employer’s legitimate business interests and the 

protection sought is no more than is reasonable 

having regard to the interests of the parties and 

public policy. 

In this case, the Court of Appeal overturned the 

High Court’s decision to read words into a non-

compete clause which, if read literally, offered 

the employer no protection at all. 

The Court held that the employer had simply not 

thought through the extent to which its chosen 

words would provide adequate protection. The 

employer had made its bed and now had to lie in 

it. 

(Prophet plc v. Huggett [2014] EWCA Civ 1013) 

Comment 

The Court of Appeal took the view that the High 

Court had overstepped the mark when adding 

words to the contract to make the covenant 

work. 

In this case, the covenant had been poorly 

considered and it is a good reminder that 

restrictive covenants must be carefully thought 

through and worded, with a clear and realistic 

purpose underpinned by the need to protect the 

employer’s legitimate business interests. 

Moreover, it should be tailored to the 

individual’s role within the organisation to stand 

the best chance of being enforceable.  
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An employer cannot rely on a court to rewrite a 

poorly drafted covenant and remedy its bad 

bargain. 

 

Compulsory retirement at 

65 – is it discriminatory? 

The EAT has upheld an employment tribunal’s 

decision that, as at 31 December 2006, a law 

firm’s mandatory retirement age of 65 for 

partners was a proportionate means of achieving 

the legitimate aims of workforce planning and 

staff retention. 

The retirement age was objectively justified and 

did not amount to direct age discrimination 

against a partner, Mr Seldon, who was required 

to retire on that date. 

The tribunal correctly weighed up the competing 

interests and where the balance lay between the 

discriminatory effect of choosing 65 in the 

circumstances of the case and its success in 

achieving the aims identified. 

(Seldon v. Clarkson Wright & Jakes 

UKEAT/0434/13, 13 May 2014) 

Comment 

Whilst many employers may interpret the 

outcome of this case to provide them with a 

green light to retain a retirement age of 65, it 

should be borne in mind that the tribunal in this 

case had to decide the issue of objective 

justification with reference to the date on which 

Mr Seldon was required to retire. 

At that time, the default retirement age of 65 

was still in place for employees. However, this 

was repealed in April 2011 and the tribunal 

acknowledged that the outcome of his claim 

might have been different had he retired after 

that date. 

Whether an employer (or partnership) can justify 

mandatory retirement will to a large extent 

depend on the nature of its organisation. 

Nevertheless, many employers will be 

encouraged by the acceptance in this case that 

the firm’s aims of retention and workforce 

planning could only be achieved by way of a 

mandatory retirement age and that a range of 

retirement ages could potentially have been 

proportionate. 

What’s on the horizon? 

Shared Parental Leave 

The Children and Families Act 2014 inserts new 

sections 75E to 75K into the Employment Rights 

Act 1996 to introduce a new system of shared 

parental leave, the detail of which is to be set out 

in regulations. 

Eligible employees will be entitled to a maximum 

of 52 weeks’ leave and 39 weeks’ statutory pay 

upon the birth or adoption of a child, which can 

be shared between the parents. 

In March 2014, the government published drafts 

of three sets of regulations for consultation. Two 

further sets of draft regulations were published 

in April 2014. 

On 21 July 2014, the draft Shared Parental Leave 

Regulations 2014, the draft Maternity and 

Adoption Leave (Curtailment of Statutory Rights 

to Leave) Regulations 2014 and the draft 

Statutory Shared Parental Pay (General) 

Regulations 2014 were laid before Parliament. 

They contain no major changes in terms of the 

legal provisions although some changes to the 

wording of some of the provisions have been 

made to improve the drafting. 

Subject to approval by both Houses of 

Parliament, the regulations will come into force 

on 1 December 2014, and the new shared 

parental regime will be available in respect of 

babies due on or after 5 April 2015 and children 

placed for adoption on or after that date.  

Many commentators are already considering the 

potential complications arising from the 

introduction of shared parental leave. For 

example, what happens if one parent’s employer 
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agrees to a proposed pattern of shared leave but 

the other parent’s employer refuses the 

proposal? 

As both employers will need to confirm their 

acceptance to a proposed pattern of shared 

leave, the parents will need to propose a revised 

pattern of leave that both employers are 

satisfied with.  

The mechanism for doing this is a variation notice 

but the draft regulations currently only provide 

for three period of leave or variation notices can 

be submitted in total (regulation 15) and at least 

eight weeks’ notice must be given before the 

leave varied by the notice is due to commence 

(regulation 14). 

One can see the challenges that are going to arise 

from trying to obtain consent from two separate 

employers who may be in entirely different 

sectors of the economy and they may have 

entirely different needs and approaches to the 

subject of shared parental leave.  

We will be covering the shared parental leave 

regulations in more detail in future e-bulletins as 

they are going to be very important to all 

employers from Easter next year, when they will 

be available for all employees to utilise. 

 

 

 

 

 

 

 

If you have any questions, 

comments or feedback 

regarding our e-bulletins, 

then please do not hesitate 

to contact us. 

 

Careys Law 

200 Brook Drive 

Green Park 

Reading 

RG2 6UB 

Telephone: 0118 430 4300 

iancarey@careyslaw.co.uk 

Please see our website: 

www.careyslaw.co.uk 

 

Please note, these e-bulletins are 
for general information purposes 
only and they should not be relied 
upon in any way or at all without 
first obtaining specific legal advice 
on your individual circumstances. 
Should you fail to do so, then you 
agree that we cannot be held 
responsible for any losses arising 
as a consequence. 
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