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Welcome 

Welcome to June’s e-bulletin. This month we 

focus our attention on the important changes 

coming into effect on 30 June 2014 in respect of 

flexible working. 

We shall be explaining the main changes being 

introduced and provide you with the key issues 

in bullet point form for ease and speed of 

reference and understanding. 

The final section of this e-bulletin is a section 

which we will be including as a regular feature in 

our e-bulletins called “What’s on the horizon?” 

Here, we will give you the “heads up” on future 

developments in employment law and keep you 

informed of future changes coming into effect 

within the next year to help you plan ahead for 

your staff and your business. 

Feedback 

We want these e-bulletins to be useful to you 

and your business. 

If you have any suggestions as to how we could 

help your business, whether that is a topic 

suggestion or changing the format of our e-

bulletins, then please do contact us and let us 

know. Any feedback/comments should be e-

mailed to iancarey@careyslaw.co.uk. 

 

Flexible working - intro 

The right for employees to request flexible 

working (or better described by some 

commentators as inflexible working!) is changing 

as from Monday (30 June 2014). 

The right was introduced in 2003 and over the 

past decade has gradually been extended. 

As from Monday though, one of the fundamental 

changes is the removal of any requirement to be 

caring for another i.e. child or dependent adult. 

In effect the right is being extended to all 

employees regardless of their personal 

circumstances and they can make a request for 

flexible working for any purpose. 

So what are the key changes? 

New flexible working – the 

key highlights  

The key highlights are explained in this section 

and are also summarised in bullet point form 

below. 

(1) Only for employees with 26 

weeks’ service 

The right continues only to apply to “employees” 

only and they must have at least 26 weeks’ 

continuous service to apply. (However, if you 

receive a request from an employee with < 26 

weeks service, you must still watch out for the 

risk of discrimination claims arising – see 

discrimination section below). 

(2) No longer a specific procedure 

As from Monday next week, there is no specific 

procedure for an employer to adopt with regard 

to responding to a flexible working request. 

The previous law was very prescriptive about 

time limits in terms of holding a hearing and the 

procedure to be adopted. That no longer applies 

and the only requirement is a duty to handle 

requests in a “reasonable manner”.  

Furthermore, the only time limit is a period of 3 

months (or longer by agreement) from the date 

of the employee’s request to notify the 

employee of the employer’s decision in response 

to the flexible working request. 

(3) Change in terms & conditions 

The right to request flexible working is a right to 

request a change in the employee’s terms and 

conditions of employment as regards: 

 Hours 

 Time of work 

mailto:iancarey@careyslaw.co.uk


E-BULLETIN – JUNE 2014 

 Home-working 

This still remains the case with the new law and 

so an employee could not, for example, request 

a change in their terms and conditions regarding 

other aspects of their employment e.g. sick pay 

under the flexible working regulations. (Although 

there is nothing to stop an employee seeking to 

negotiate any aspect of their contractual terms 

with their employer under normal contractual 

principles but such negotiations are outside the 

remit of the flexible working regulations). 

As before, any change once agreed will be 

permanent (unless agreed otherwise e.g. a trial 

period or agreed right to revert in certain 

circumstances). In the absence of a trial period 

etc, the employee does not have the right to 

revert back to his/her former hours of work, 

home-work arrangements. 

(4) A free for all – no requirement 

to care 

As from next Monday, any employee with 26 

weeks’ service can make a flexible working 

request. This can be for any reason at all. 

There is no longer any requirement that it has to 

be care for a child or dependent adult and as 

such, it potentially broadens the number of 

requests an employer may receive both in terms 

of number and circumstances. 

For example, an employee may use public 

transport to get to work. They could make a 

flexible working request to slightly alter their 

working hours so they can catch an earlier train 

to reduce their commuting time. 

Please note, an employee can only make one 

request for flexible working in any 12 month 

period. 

(5) Grounds of refusal 

An employer can only refuse a request for 

flexible working on one of the following specified 

grounds: 

 the burden of additional costs, 

 an inability to reorganise work amongst 

existing staff 

 an inability to recruit additional staff 

 a detrimental impact on quality 

 a detrimental impact on performance 

 detrimental effect on ability to meet 

customer demand 

 insufficient work for the periods the 

employee proposes to work 

 a planned structural change to your 

business 

The grounds for refusal are extensive and broad 

and therefore, it is unlikely that an employer 

would not be able to find one ground to rely 

upon when refusing a request. 

Please note, these grounds of refusal only relate 

to the flexible working regulations and refusing a 

request may give rise to discrimination issues 

which need to be considered carefully – see 

discrimination section below. 

(6) ACAS Code of Practice 

ACAS have produced a new Code of Practice 

which is available on their website – 

http://www.acas.org.uk/media/pdf/g/s/Code-

of-Practice-on-handling-in-a-reasonable-

manner-requests-to-work-flexibly.pdf 

The Code is a useful source of reference for 

employers particularly as it will be taken into 

account by Employment Tribunals when 

considering any application brought by an 

employee for failure to comply with the flexible 

working regulations. 

Nevertheless, not everything contained in the 

ACAS Code is mandatory under the new flexible 

working regime. For example, ACAS states that if 

a request is rejected, then the employee should 

be given a right of appeal. 

However, there is no requirement under the new 

flexible working regulations for an appeal to be 

held and alternatively, the most appropriate 

procedure for an employee to invoke if they are 

unhappy at the refusal of a flexible working 
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request is arguably the employer’s grievance 

procedure.  

If an employer follows the Code in allowing an 

appeal, then it should be noted that the appeal 

process would have to be concluded and 

communicated to the employee within the 3 

month time limit (unless extended by 

agreement). 

Flexible working & 

discrimination 

If you receive a flexible working request from an 

employee, it is important to consider not just 

your obligations as an employer under the 

flexible working regulations but also your 

obligations under the Equality Act 2010.  

In reality, the penalties applicable under the 

flexible working regulations are not that 

significant being up to 8 weeks’ pay and capped 

at the statutory rate of a week’s pay (currently 

£464). 

The real risk in refusing a request for flexible 

working is it giving rise to a discrimination claim 

under the Equality Act 2010 where the penalties 

and claim for compensation if you get it wrong 

can be very significant. 

This is the reason why a request made by an 

employee with < 26 weeks’ service, should still be 

considered carefully if there is a potential 

discrimination element to it. 

Whilst an employee will soon be able to request 

flexible working for any reason, the reason in 

itself will be an important factor to be taken into 

account. 

Any request made by virtue of the following 

should set the alarm bells ringing and will need 

to be considered carefully: 

 child-care responsibilities 

 health issues (that may amount to a 

disability – a broad concept) 

 religious/ belief reasons 

 race reasons 

 age-related reasons 

 pregnancy/maternity reasons 

 or any protected characteristic under the 

Equality Act 

If there is a risk of a discrimination aspect to the 

request, then it is very important for you as the 

employer to be able to justify your refusal more 

robustly based on evidence and facts and not just 

because you don’t want to agree to the request 

as it is inconvenient. 

Whilst the flexible working regulations do not 

require an employer to conduct a balancing 

exercise between the impact on the employee of 

refusing their request and the impact on the 

business of agreeing to it, justifying a refusal 

under discrimination law does require such an 

approach. 

It is difficult to say where the bar is but a blanket 

refusal based on flimsy or whimsical evidence is 

probably not going to be sufficiently strong to 

use as a defence to a discrimination claim. 

Furthermore, as direct discrimination can only be 

justified in limited circumstances, where you 

receive a request from a black worker to adjust 

hours when you have previously agreed to a 

similar request from a white worker, then the 

case for refusal has to be clear and robust with 

good evidence for the ground relied upon. 

A practical way of obtaining the necessary 

evidence is a trial arrangement. This can be 

beneficial in many ways:- 

1. The employee feels you have given the 

request a real try and may accept that it 

isn’t practicable upon seeing the 

problems that can arise; 

 

2. The trial arrangement may demonstrate 

clear reasons/evidence why the change 

would not work as a permanent 

arrangement and help you to defend 

your refusal to agree to it beyond the 

trial period; 
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3. If the employee resorts to an ET claim, 

the Tribunal are more likely to be 

sympathetic to an employer who has 

given the request a try as opposed to just 

a blanket refusal; 

 

4. Your initial reservations over a request 

may be unfounded and the request may 

in fact work well and improve morale in 

your staff and improve your reputation 

as a flexible employer to prospective 

employees. 

Flexible working – 

summary 

 Must be an employee with at least 

26 weeks’ service 

 

 No longer a specific procedure – 

deal with requests “reasonably” 

 

 3 month time-limit – unless 

extension agreed 

 

 Change in hours, times or home-

working only 

 

 If change agreed, no right to revert 

unless for a trial period or right to 

revert agreed 

 

 No requirement to care – been 

extended to all employees 

 

 Only 1 request allowed in any 12 

month period 

 

 Extensive grounds of refusal for 

employers 

 

 New ACAS Code of Practice setting 

out guidance on flexible working 

 

 Be alert to the risk of discrimination 

claims where the request is due to a 

protected characteristic under the 

Equality Act 2010 

 

 The benefit of trial arrangements 

 

If you have any queries or questions relating to 

flexible working requests and the new law that is 

coming in, then please do not hesitate to contact 

us for further information. 

 

Also, the discrimination aspect is often the area 

where employers have the most difficulties and 

it is important to get advice at an early stage so 

the risks of any discrimination complaint can be 

properly and effectively managed. 

What’s on the horizon? 

Automatic Enrolment 

Automatic enrolment is a hot topic amongst 

employers at the moment and if it isn’t at your 

workplace, then it should be. 

If you do not know what automatic enrolment is 

all about, then it is essential that you start to take 

action. 

There has been an extensive campaign by the 

Government with the television ads that say 

“We’re all in” which no doubt most people have 

seen but may not be an issue that is particularly 

important to them. 

The challenge has always been that pensions are 

not that interesting to most people and many 

workers, whether young or old are not that 

concerned about planning for their retirement.  

The Government’s response is to change the law 

so all employers are legally required to 

automatically enrol certain staff into a pension 

scheme and make contributions. 

The Pensions Regulator has produced a useful 

document entitled “The essential guide to 

automatic enrolment – information for 

employers” which can be downloaded by clicking 

on the following link and which should help you 

to understand the steps you need to take: 
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http://www.thepensionsregulator.gov.uk/empl

oyers/e-brochure/index.html#1 

The first step for any employer is to find out what 

their staging date for automatic enrolment is.  

You can find this out by using the staging date 

tool that is available by clicking on this link: 

www.tpr.gov.uk/staging-date 

You will need your PAYE reference so you can 

enter that into the tool to ascertain the staging 

date applicable to your organisation. 

The guide which is 12 pages in length contains 

other relevant information which you need to 

know and act upon such as: 

 Providing a point of contact 

 Develop a plan 

 Choosing software 

 Choosing a pension scheme 

 And other obligations 

This isn’t a topic that you can afford to ignore and 

there will be enforcement action taken against 

those employers failing to comply with their 

duties. 

We advise you to start acting now and to plan the 

implementation of automatic enrolment as a 

priority. 

 

Shared Parental Leave 

On 5 April 2015, the Children and Families Act 

2015 will introduce a new system of shared 

parental leave. 

Although there is time for employers to prepare 

for this key change in employment law, there are 

many thorny issues regarding the logistics of 

sharing leave between two parents and indeed, 

often two separate employers. 

We shall be providing you with updates as soon 

as further information emerges on how this new 

system is going to work and how it will be 

implemented. 

 

 

 

 

 

 

 

 

 

 

 

If you have any questions, 

comments or feedback 

regarding our e-bulletins, 

then please do not hesitate 

to contact us. 

 

Careys Law 

200 Brook Drive 

Green Park 

Reading 

RG2 6UB 

Telephone: 0118 430 4300 

iancarey@careyslaw.co.uk 

 

Please see our website: 

www.careyslaw.co.uk 
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