
E-BULLETIN – SEPTEMBER 2014 

Welcome 

Welcome to September’s e-bulletin. This month 

we continue to report on different cases that 

have clarified some aspects of employment law 

in key areas. 

We shall be reporting on cases dealing with the 

following: 

 Whether a project manager was 

assigned to an organised grouping of 

employees under TUPE 

 Reasonable belief in health & safety 

during adverse weather conditions  

 Less favourable treatment in PHI policy 

not caused by employer 

 Lack of mutuality irrelevant to whether 

court interpreters were “in 

employment” for discrimination 

purposes 

Our “What’s on the horizon?” feature for this 

month examines what is on the immediate 

horizon i.e. what changes/ new laws are coming 

into effect from  1 October 2014, the main 

changes being national minimum wage increases 

and a new right for fathers to take unpaid time 

off to attend their partner’s antenatal 

appointments. 

Feedback 

We want these e-bulletins to be useful to you 

and your business. 

If you have any suggestions as to how we could 

help your business, whether that is a topic 

suggestion or changing the format of our e-

bulletins, then please do contact us and let us 

know. Any feedback/comments should be e-

mailed to iancarey@careyslaw.co.uk. 

TUPE: assignment to the 

organised grouping of 

employees 

TUPE applies to protect employee’s contracts in 

2 main situations: 

1. where a business is sold; or  

2. where there is a service provision change 

(“SPC”) e.g. outsourcing a service to a 

new provider. 

In the second situation, one of the conditions for 

there to be a SPC is there must be "an organised 

grouping of employees whose principal purpose 

is carrying out the relevant activities on behalf of 

the client”. 

Where TUPE applies, the employment contracts 

of those employees assigned to the organised 

grouping of employees that is the subject of the 

relevant transfer pass from the existing 

employer/ contractor to the new one. 

This case concerned a project manager, Mr 

Armitage and whether he was assigned to the 

organised group of employees so his 

employment contract would transfer from ERH 

to Costain, the incoming contractor who won the 

contract to provide highway maintenance 

services under the All Wales Regional 

Maintenance Contract (AWRMC). 

Commonly in these type of cases, neither ERH 

nor Costain wanted to take responsibility for Mr 

Armitage’s employment. They both took an 

opposite view. ERH arguing that he was assigned 

and had transferred under TUPE whereas Costain 

argued that he was not assigned and his 

employment remained with ERH. 

Mr Armitage brought various claims against both 

ERH and Costain in the employment tribunal. 

At a preliminary hearing, an employment 

tribunal ruled that Mr Armitage was assigned to 

an organised grouping of employees 

immediately before that group was transferred 

from ERH to Costain, and that his employment 

automatically transferred to Costain under TUPE. 

Costain appealed to the EAT on numerous 

grounds including that the tribunal had failed to 

apply the correct legal test as to assignment and 

provided inadequate reasons for its decision. 
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The EAT allowed Costain’s appeal and remitted 

the case to be heard afresh by a differently 

constituted employment tribunal. 

It appeared from the tribunal's reasons that the 

employment judge had not engaged with 

Costain's case, and it was unclear whether the 

tribunal had applied the correct test on the 

assignment issue. The EAT was also concerned by 

the tribunal's apparent over-reliance on the 

percentages put forward by the parties as 

estimates of the time spent by Mr Armitage on 

each contract. 

(Costain Limited v. Armitage & another 

UKEAT/0048/14) 

Comment 

This case shows how easily a tribunal can fall into 

error when deciding whether an employee is 

assigned to a grouping of employees so as to 

transfer their employment under TUPE. 

It should have performed the two-stage exercise 

of defining the organised grouping, applying the 

relevant case law (particularly the Eddie Stobart 

case) and then determining whether the 

employee is assigned to it.  

While it is tempting to use percentage of time 

spent as an objective, tangible criterion, the 

question of assignment will usually depend on a 

number of factors. 

If you are business seeking to buy an existing 

business to expand your own or seeking to put 

forward a bid to provide services in a competitive 

tendering exercise, then it is essential that you 

seek legal advice on your duties under TUPE and 

to properly consider who in the existing 

workforce is likely to transfer across to be 

employed by you which will turn on whether 

their employment is assigned to the transferring 

business or the organised grouping of employees 

whose principle purpose is carrying out the 

relevant activities on behalf of existing 

contractor. 

It is common for the commercial advantages to 

be focused upon whilst ignoring the potential 

employment law liabilities and such liabilities 

may impact heavily on the profitability of the 

deal. A prudent approach requires those 

liabilities to be factored into the business 

equation to check the numbers still make sense. 

Health and safety: 

reasonable belief during 

adverse weather  

With the winter season not far away, it may be 

that adverse weather conditions will soon be 

upon us and so the following case is a reminder 

of how not to slip up when dealing with adverse 

weather. 

Furthermore, whenever an employee starts 

raising concerns that are health & safety related 

or justifies their actions on the basis of health & 

safety, then alarm bells should start ringing! 

Tread carefully to avoid slipping up and seek 

advice before you do anything drastic. 

This case concerns a group of prison officers at 

HMP Dartmoor who refused to be transported by 

their employer via a closed road during adverse 

weather conditions. 

As a consequence, those refusing to travel were 

not paid for their shift and they brought claims 

that they had suffered a detriment for raising 

health & safety concerns under section 44 of the 

Employment Rights Act 1996 and for unlawful 

deduction of wages. 

Some claimants gave more specific evidence to 

the tribunal than others about what they had 

been told by governors of the prison while at the 

pick-up point. One of the claimants, Mr May, said 

that he had contacted the Devon Highways 

Agency by phone, to clarify if the road was still 

closed, and to enquire about the legal position 

about driving on a road that was closed. He 

alleged he was told that the road was still closed, 

and that driving on a closed road was an offence. 

Another claimant, Miss Bolton, described her 

conversation with a governor who had driven 
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from the prison and had said that the road was 

"not good at all". 

The tribunal held that it was not open to the 

officers to maintain they had a reasonable belief 

in the danger of travelling after witnessing many 

of their colleagues make the journey without 

issue. 

The officers appealed to the EAT and the EAT 

upheld their appeal. 

The EAT overturned the tribunal’s decision on 

the basis that its reasoning had been insufficient 

on a number of evidential issues and had not 

considered the individual circumstances of each 

claimant and the information they possessed at 

the time. 

(Edwards & others v. The Secretary of State for 

Justice UKEAT/0123/14) 

Comment 

Although there is very little case law on either 

adverse weather, or claims under section 44 of 

the ERA 1996, this case does not offer as much 

assistance to employers as it could, because 

there is not, as yet, a firm decision about whether 

or not the claimants were entitled to hold the 

belief that they did. 

It does however serve as a reminder to 

employers to have a clear adverse weather policy 

in place, and to make sure employees are kept as 

up to date as possible regarding any altered 

working arrangements during periods of adverse 

weather. 

If you currently don’t have an adverse weather 

policy in place, then you should contact us now 

so we can help you draft one and incorporate it 

into your existing policies and procedures in 

good time before the snow and ice season. 

Less favourable treatment 

in PHI policy  

Employers generally have to be wary of treating 

their fixed-term employees differently in 

comparison to their permanent employees on 

open-ended contracts terminable on notice. 

This is due to the fact that less favourable 

treatment towards the fixed-term employee is 

likely to be unlawful under the Fixed-term 

Employees (Prevention of Less Favourable 

Treatment) Regulations 2002 (SI 2002/2034).  

In this case, Xerox offered income protection to 

both fixed-term and permanent employees who 

had been off work for 26 weeks, subject to the 

terms of the insurance policy. 

The insurance policy restricted fixed-term 

employees from receiving benefits if their fixed-

term contracts expired before the end of the 26-

week qualifying period. Relying on the term, the 

insurer refused a claim from a fixed-term 

employee whose contract expired before the 

end of the qualifying period. 

The EAT held that the fixed-term employee was 

treated less favourably than a comparable 

permanent employee whose claim would have 

been accepted. However, this less favourable 

treatment had not been caused by the employer 

or its agent. The insurer's decision not to make 

payment was held to have caused the detriment, 

the employer was "simply the messenger" of the 

insurer. Applying common law agency principles, 

the insurer was not acting as agent for the 

employer.  

Employers who offer benefits to their employees 

will be relieved that they are not necessarily 

responsible for potentially discriminatory terms 

in the underlying insurance policies where the 

terms are set by the insurance company. The 

case confirms that, like discrimination legislation, 

common law principles of agency apply to 

determining whether an individual is acting as 

agent for the purposes of the Fixed-term 

Employees Regulations. 

(Hall v. Xerox UK Limited UKEAT/0061/14) 

Comment 

This case reiterates the importance of looking at 

the cause of the act or omission in detriment 

cases. Here the EAT held it was not the employer 
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but their insurer and there was no common law 

agency such as to make the insurer an agent of 

the employer and hence no liability on Xerox as a 

consequence. 

Lack of mutuality of 

obligation and whether “in 

employment” 

The Equality Act 2010 protects those who are in 

or applying for "employment under a contract of 

employment, a contract of apprenticeship or a 

contract personally to do work" (section 83(2), 

Equality Act 2010 (EqA 2010)).  

This definition covers employees, workers and 

some individuals who are technically self-

employed. However, if a self-employed 

individual is to be protected, the contract in 

question must place that individual under an 

obligation to do the work personally (in other 

words, they are not permitted to sub-contract 

any part of the work or employ staff to do it).  

Further, with regard to the self-employed, in 

Jivraj v Hashwani [2011] IRLR 827 the Supreme 

Court held: 

 It is significant that the relevant 

definition does not simply refer to "a 

contract personally to do work" but 

refers to "employment under" such a 

contract. To fall within the definition, an 

individual's role must naturally be 

described as one of "employment". 

 The ECJ, in equal pay cases, has drawn a 

clear distinction between those who are, 

in substance, employed (and protected) 

and those who are "independent 

providers of services who are not in a 

relationship of subordination with the 

person who receives the services" (who 

are not). The same distinction could be 

drawn for the purposes of domestic 

discrimination legislation between 

"those who are employed and those who 

are not notionally but genuinely self-

employed".  

 There have been a number of domestic 

cases (including Mirror Group 

Newspapers Ltd v Gunning [1986] IRLR 

27) that say that if the dominant purpose 

of a contract is the execution of personal 

work, the individual will be protected. 

However, this cannot be the sole test. 

The focus should be on the contract and 

the relationship between the parties.  

In the case reported below, the EAT considered 

whether interpreters, who were engaged by HM 

Courts and Tribunals Service (HMCTS) personally 

to do work on a number of short-term contracts, 

were "in employment" and therefore entitled to 

pursue race discrimination claims under the EqA 

2010. 

Facts 

Dr Windle, who is Czech, and Mr Arada, who was 

born in Algeria, were on the National Register of 

Public Service Interpreters. HMCTS drew 

interpreters from the register to assist litigants 

and witnesses who did not speak English as their 

first language.  

Between January 2003 and August 2012, Dr 

Windle performed around 1,000 assignments for 

HMCTS, around 1,600 for the police, and some 

for the NHS. Mr Arada spent around 80% of his 

working time performing assignments for 

HMCTS. The interpreters' written terms of 

service for HMCTS provided no guarantee of 

work and no obligation for them to accept work 

when offered it. The interpreters were treated as 

self-employed for tax purposes. A "handbook for 

freelance interpreters" made it clear that it 

would be a criminal offence for an interpreter to 

send a substitute once they had accepted an 

assignment.  

Dr Windle and Mr Arada brought race 

discrimination claims under the EqA 2010 against 

the Secretary of State for Justice. They argued 

that HMCTS treated them less favourably than 

British sign language interpreters in respect of 

their terms of service.  
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An employment tribunal refused to allow their 

claims to proceed, finding that they were not "in 

employment" within the meaning of section 

82(3) of the EqA 2010.  

The tribunal accepted that each time one of the 

interpreters accepted an assignment with 

HMCTS they entered into a contract personally to 

do work. However, there was no mutuality of 

obligation between engagements. Further, with 

reference to the Supreme Court's decision in 

Hashwani , the tribunal concluded that they were 

not in a position of subordination when providing 

their personal services to HMCTS. In the 

circumstances, they were self-employed 

professionals and not employed under any type 

of contract falling within section 82(3). 

The interpreters appealed to the EAT.  

Decision 

The EAT upheld the appeal. It accepted the 

interpreters' argument that the tribunal had 

misdirected itself in taking into account an 

irrelevant factor; the absence of mutuality of 

obligation between assignments. The EAT 

remitted the matter to the same tribunal for 

fresh consideration. 

In the EAT's view, a lack of mutuality of obligation 

between engagements is only relevant to the 

question of whether an individual is "employed 

under a contract of employment" (what the EAT 

termed a "category (a)" employee under section 

83(2) of the EqA 2010). It is not relevant to 

whether an individual is "employed under a 

contract personally to do work" (a "category (b)" 

employee under section 83(2)).  

Nevertheless, the EAT accepted that what the 

interpreters did when not working for HMCTS 

might be relevant.  

The key distinction for discrimination purposes is 

"between those who market their services to the 

world in general and those who work in a 

subordinate position in circumstances where 

they are integrated into the business of the 

putative employer". It is for the tribunal to 

decide whether the interpreters provided their 

services under a position of subordination or 

whether they were truly independent providers 

of services to the world at large and HMCTS was 

merely one of their professional clients. The EAT 

reiterated that the key questions are: 

 Whether the interpreters provided their 

services to HMCTS in a position of 

subordination. 

 Whether the interpreters were 

integrated into the HMCTS organisation. 

 Whether the interpreters provided those 

services to HMCTS as their client or 

customer as part of an independent 

business undertaking. 

The EAT added that, in reaching its decision, the 

tribunal must "look purposively and not 

restrictively" at the protection against 

discrimination that the interpreters seek to 

invoke. 

(Windle v Arada & another UKEAT/0339/13) 

Comment 

The EAT has provided useful guidance on what is 

and is not relevant when deciding whether an 

individual is protected by the EqA 2010. In 

particular, the issue of whether there is 

mutuality of obligation between assignments 

should have no impact on the outcome. The 

employment tribunal will now consider afresh 

whether the interpreters were "subordinate" 

enough to pass the test laid down by the 

Supreme Court in Hashwani.  

However, whilst the tribunal seemed fairly clear, 

in its initial decision, that they were not, the EAT 

emphasised that the tribunal should "look 

purposively and not restrictively" when reaching 

its decision. 

It will be interesting to see if the new tribunal 

comes to a different conclusion when taking a 

“purposive approach”. 
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What’s on the horizon? 

IT IS 1st OCTOBER 2014 SOON! 

In this month’s bulletin, we are focusing on the 

immediate horizon. 

Several changes are coming into effect but the 

main ones that we shall cover are: 

INCREASES IN THE NATIONAL MINIMUM WAGE 

FROM 1st OCTOBER 2014 

There are different rates of national minimum 

wage (NMW) as follows: 

 Standard adult rate - This rate applies to 

workers aged 21 or over (there is no 

upper age limit) 

[currently £6.31 but increasing to £6.50] 

 Development rate - This rate applies to 

workers aged between 18 and 20 

inclusive 

[currently £5.03 but increasing to £5.13] 

 Young workers rate - This rate applies to 

workers aged under 18 but above the 

compulsory school age who are not 

apprenctices 

[currently £3.72 but increasing to £3.79] 

 Apprenticeship rate - This rate applies to 

apprentices under 19 years or age or 

those aged 19 and over but in the first 

year of their apprenticeship 

[currently £2.68 but increasing to £2.73] 

NEW RIGHT TO ACCOMPANY A PREGNANT 

WOMAN TO AN ANTENATAL APPOINTMENT 

From 1st October 2014, employees and agency 

workers who are in a “qualifying relationship” 

with a pregnant woman have a right to 

accompany them to up to two antenatal 

appointments, up to a maximum of 6.5 hours for 

each appointment. 

We will be covering this right in more detail in our 

next e-bulletin. 

 

 

 

 

 

 
If you have any questions, 

comments or feedback 

regarding our e-bulletins, 

then please do not hesitate 

to contact us. 

 

Careys Law 

200 Brook Drive 

Green Park 

Reading 

RG2 6UB 

Telephone: 0118 430 4300 

iancarey@careyslaw.co.uk 

Please see our website: 

www.careyslaw.co.uk 
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responsible for any losses arising 
as a consequence. 
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